No.

IN THE
SUPREME COURT OF THE UNITED STATES
OCTOBER TERM, 2008

MUMIA ABU-JAMAL,
Petitioner,
\A

JEFFREY A. BEARD, Secretary,
Pennsylvania Department of Corrections, et. al.,

Respondents.

PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

December 19, 2008

* Counsel of Record

ROBERT R. BRYAN*

Law Offices of Robert R. Bryan

2088 Union Street, Suite 4

San Francisco, California 94123-4124
Telephone:  (415) 292-2400
Facsimile: (415) 292-4878

E-mail: RobertRBryan@aol.com

Lead counsel for Petitioner

JUDITH L. RITTER

Widener University School of Law
P.O. Box 7474

4601 Concord Pike

Wilmington, Delaware 19801-0474
Telephone:  (302) 477-2121
Facsimile: (302) 477-2227

Associate counsel for Petitioner



QUESTIONS PRESENTED

Race was crucial in the Philadelphia capital trial of Petitioner who was sentenced to
death. The decedent was a white police officer, as were key prosecution witnesses; the defense
asserted police racism and brutality. Petitioner was a prominent black journalist who had been
associated with the Black Panther Party in his younger years; the prosecutor used those Black
Panther ties to attack his character.

The Philadelphia District Attorney’s Office had a culture of racial discrimination, as
demonstrated by its racially disparate use of peremptory strikes in numerous cases, office train-
ing materials and programs that expressly promoted racially discriminatory jury selection, and
the observations of experienced lawyers who dealt with that office in many cases. Here the trial
prosecutor made statements about a black juror indicating his racial bias in selecting this jury.
Further, he used 10 of his 15 peremptory strikes against black potential jurors.

The Pennsylvania Supreme Court decided Petitioner’s Batson v. Kentucky, 476 U.S. 79
(1986), claim on the merits on direct appeal and again on post-conviction appeal, holding that
there was no prima facie case. However, on federal habeas review, a sharply divided Third Cir-
cuit panel denied relief after creating a “forfeiture” rule for Petitioner’s habeas case that does not
exist in other Circuits and is inconsistent with this Court’s decisions.

The questions presented are:

1. Is a federal habeas court free to create and apply its own forfeiture rule to a Bat-
son claim, and to deem the claim forfeited as a matter of federal law, even though the state courts
addressed the claim on the merits and did not invoke an adequate and independent state court
procedural default?

2. May a court decline to find a prima facie case under Batson when the Petitioner’s
evidence for the prima facie case includes every item that this Court’s cases recognize as demon-

strating a prima facie case?
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