NO. 08-652

IN THE
SUPREME COURT OF THE UNITED STATES
OCTOBER TERM, 2008

JEFFREY A. BEARD, Secretary, Pennsylvania Department

of Corrections, et al.,

Petitioners,

MUMIA ABU-JAMAL,

Respondent.

On Petition for Writ of Certiorari
to the United States Court of Appeals
for the Third Circuit

BRIEF IN OPPOSITION

February 13, 2009

* Counsel of Record

ROBERT R. BRYAN*

Law Offices of Robert R. Bryan

2088 Union Street, Suite 4

San Francisco, California 94123-4117
Telephone:  (415) 292-2400
Facsimile: (415) 292-4878

E-mail: RobertRBryan@aol.com

Lead counsel for Respondent

JUDITH L. RITTER

Widener University School of Law
P.O. Box 7474

4601 Concord Pike

Wilmington, Delaware 19801-0474
Telephone:  (302) 477-2121
Facsimile: (302) 477-2227

Associate counsel for Respondent



CAPITAL CASE
QUESTIONS PRESENTED

Should this Court grant certiorari to review the constitutionality of jury instructions where
those instructions have not been given in the last twenty years, where the District Court and Court of
Appeals expressly identified and applied the correct rules of constitutional law in evaluating those
instructions, where the District Court and Court of Appeals expressly identified and applied the cor-
rect rules of deference to the state courts under 28 U.S.C. § 2254(d) in determining that habeas relief

is appropriate, and, where the issues for which the Commonwealth seeks review are unlikely to arise

in many other cases?
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For the reasons stated herein, this Court should deny the Petition for Writ of Certiorari."
STATEMENT OF THE CASE

A, State Court: Respondent, Mumia Abu-Jamal, was convicted of murder and sen-
tenced to death in Philadelphia, Pennsylvania. The Pennsylvania Supreme Court affirmed on direct
appeal, Commonwealth v. Abu-Jamal, 555 A.2d 846 (Pa. 1989) (“Abu-Jamal-1"), and denied state
post-conviction relief, Commonwealth v. Abu-Jamal, 720 A.2d 79 (Pa. 1998) (“Abu-Jamal-2"). In
the state post-conviction proceedings, Mr. Abu-Jamal exhausted a claim that the capital sentencing
verdict form and oral instructions violated Mills v. Maryland, 486 U.S. 367 (1988), because they re-
quired the jury to unanimously find a mitigating circumstance before giving it effect in the sentenc-
ing decision.

B. Federal District Court: On federal habeas review, the District Court carefully con-
sidered the Mills claim, addressed it at length, found it meritorious, and granted relief from the death
sentence. See Abu-Jamal v. Horn, 2001 WL 1609690 (E.D. Pa. Dec. 18, 2001) (“4bu-Jamal-3"),
partially reproduced at App. 126-69. The District Court rejected Mr. Abu-Jamal’s challenges to his
conviction.

The District Court carefully discussed this Court’s Mills-related precedent, including Mills,
McKoy v. North Carolina, 494 U.S. 433 (1990), and Boyde v. California, 494 U.S. 370 (1990), as
well as prior Third Circuit rulings on Mills claims. The District Court recognized that, under this
Court’s precedent and under Third Circuit precedent, the standard for evaluating whether jury in-
structions violate Mills is that described in Boyde — “whether there is a reasonable likelihood that the
jury [as opposed to a reasonable individual juror] has applied the challenged instruction in a way that
prevents the consideration of constitutionally relevant evidence.” Abu-Jamal-3, App. 128 (quoting

Boyde, bracketed material in original). The District Court further explained:

1. The Petition for Writ of Certiorari is referenced herein as “Petition.” The Appendix to the
Petition is cited as “App.” Petitioners are referred to as “the Commonwealth.” Transcripts in Penn-
sylvania are referred to as “Notes of Testimony” and cited herein as “NT.” All emphasis is supplied
unless otherwise indicated. Parallel citations are usually omitted.



While the Third Circuit repeatedly has noted the applicability of the Boyde
standard in assessing Mills claims, see Banks v. Horn, 271 F.3d 527, 2001 WL
1349369, at *16 (3d Cir. Oct.31,2001) and Frey v. Fulcomer 132 F.3d 916, 921 (3d
Cir.1997), the court of appeals also has at least mentioned an alternate, arguably less
stringent standard for determining whether Mills has been violated. See, e.g., Banks,
271F.3d 527,2001 WL 1349369, at *13 (“Proper application of Mills requires at the
outset that the reviewing court examine the entire jury instructions, posing the “crifi-
cal question” whether a reasonable jury could have concluded . . . that unanimity was
required to find a mitigating circumstance.”) (emphasis added); Frey, 132 F.3d at
923 (“[ W]e must determine whether it is reasonably likely that the jury could have
understood the charge to require unanimity in consideration of mitigating evidence.”)
(emphasis added). There is no dispute, however — and indeed, both Frey and Banks
make this point explicitly — that the standard to be applied to Mills claims is that ar-
ticulated in Boyde. Accordingly, I am concerned in evaluating petitioner’s Mills
claim with whether there is “a reasonable likelihood that the jury has applied the
challenged instruction in a way that prevents the consideration of constitutionally
relevant evidence.” Boyde, 494 U.S. at 380 (emphasis added).

Abu-Jamal-3, App. 128 n.80.

Because the Pennsylvania Supreme Court denied the Mills claim on the merits, the District
Court carefully applied the deferential standards of AEDPA’s 28 U.S.C. § 2254(d) to the state court
decision. The District Court first observed that, under AEDPA:

A petitioner seeking a writ based on a claim that was both exhausted and ad-
judicated on the merits in the state courts may have his application granted only if the
state court decision: (1) was “contrary to . . . clearly established Federal law, as de-
termined by the Supreme Court of the United States™; (2) “involved an unreasonable
application of” such established federal law; or (3) was the result of “an unreasonable
determination of the facts in light of the evidence presented” in state court. §
2254(d). To clarify the circumstances in which the writ may be granted, it is neces-
sary to review the parameters of these statutory phrases.

Abu-Jamal-3, 2001 WL 1609690 at *10 (footnote omitted).?
The District Court then described the interpretation given § 2254(d) by this Court in Williams

v. Taylor, 529 U.S. 362 (2000) (“Terry Williams™):

In Terry Williams, the Court explained that a state court decision falls within
the prohibition of the “contrary to” clause if it is “substantially different from the
relevant precedent” of the Supreme Court, or if it “applies a rule that contradicts the

2. This part of A4bu-Jamal-3 is not included in the Commonwealth’s Appendix.



governing law set forth” in Supreme Court opinions. Terry Williams, 529 U.S. at
405. “A state-court decision will also be contrary to this Court’s clearly established
precedent if the state court confronts a set of facts that are materially indistinguish-
able from a decision of this Court and nevertheless arrives at a result different from
our precedent.” Id. at 406. In other words, “[u]nder the “contrary to” clause, a fed-
eral habeas court may grant the writ if the state court arrives at a conclusion opposite
to that reached by this Court on a question of law or if the state court decides a case
differently than this Court has on a set of materially indistinguishable facts.” Id. at
412-13.

[T]he Supreme Court . . . also addressed the proper standard of review under
the “unreasonable application” clause. See Terry Williams, 529 U.S. at 407-13. The
Court explained that “when a state-court decision unreasonably applies the law of
this Court to the facts of a prisoner’s case, a federal court applying § 2254(d)(1) may
conclude that the state-court decision falls within the provision’s “unreasonable ap-
plication” clause.” Id. at 409. The Court then cautioned federal habeas courts
against insufficiently deferential review of state court decisions. “[A] federal habeas
court making the “unreasonable application” inquiry should ask whether the state
court’s application of clearly established federal law was objectively unreasonable.”
Id. Moreover, “the most important point is that an unreasonable application of fed-
eral law is different from an incorrect application of federal law.” Id. at 410 (empha-
sis in original). In short, “[u]nder the “unreasonable application” clause, a federal
habeas court may grant the writ if the state court identifies the correct governing le-
gal principles from this Court’s decisions but unreasonably applies that principle to
the facts of the prisoner’s case.” Id. at 413. It is important to recognize that AEDPA
requires of federal habeas courts greater deference to state court applications of law
to fact than did prior law. See id. at 403-04 (discussing the AEDPA’s restriction of
independent federal review).

Abu-Jamal-3,2001 WL 1609690 at *10-*11; see also id. at *107 (“Again, I stress that in Terry Wil-
liams, the Supreme Court explained that in making the unreasonable application inquiry, a federal
habeas court should ask whether the state court’s application of clearly established federal law was
objectively unreasonable, which is different from an incorrect application of federal law. See Terry

Williams, 529 U.S. at 409-10. . . . [T]he AEDPA standard requires federal habeas courts to give

greater deference to state court applications of law to fact than did prior law.”).

When the District Court specifically addressed the Mills claim, it again emphasized that it

was applying the deferential standards of § 2254(d):

The Pennsylvania Supreme Court identified the correct federal law as deter-
mined by the Supreme Court of the United States, i.e., the Mills decision. As such,
the state supreme court did not “apply a rule that contradicts the governing law set

3.



forth” by the Supreme Court. See Terry Williams, 529 U.S. at 405. The issue, then,
is whether there was an unreasonable application of Mills. . . .

Indeed, it is important to reiterate here that the standards under which [Mr.
Abu-Jamal’s] Mills claim must be evaluated are those set forth in the AEDPA. This
is to be contrasted with the Third Circuit’s analysis in Frey, which employed
pre-AEDPA standards in determining whether a violation of Mills had been effected
in that case. Therefore, habeas relief will not be warranted pursuant to Mills if it is
merely the case that, had I evaluated [Mr. Abu-Jamal’s] Mills claim ab initio, 1
would have found it to be meritorious. . . . Put differently, a significant degree of
deference is due the state supreme court’s application of federal law. Instead, if [Mr.
Abu-Jamal] is to be granted a writ of habeas corpus pursuant to this claim, it must
necessarily be the case that the Pennsylvania Supreme Court’s determination Mills
had not been transgressed was “contrary to,” or “involved an unreasonable applica-
tion of” the United States Supreme Court’s decision in that case. See 28 U.S.C.
2254(d)(1); Terry Williams, 529 U.S. at 405.

However, given, that the propriety of habeas relief based on this claim turns
on the application of law (i.e., Mills ) to facts, and that the facts of this case are mate-
rially distinguishable from those at issue in Mills—for example, the language em-
ployed by the verdict form and by the trial court in instructing the jury in [Mr. Abu-
Jamal’s] case diverges from that at issue in Mills—the “contrary to” standard for re-
lief is inapplicable here. See Terry Williams, 529 U.S. at 406 (“[A] run-of-the-mill
state-court decision applying the correct legal rule from our cases to the facts of a
prisoner’s case would not fit comfortably within § 2254(d)(1)’s “contrary to”
clause.”). Accordingly, the court will inquire whether the Pennsylvania Supreme
Court, in denying [Mr. Abu-Jamal’s] Mills claim, applied unreasonably that holding.

Abu-Jamal-3, App. 132-33 & n.82.

The District Court carefully applied the federal constitutional standards of Mills and Boyde,
and found that the instructions given here violated the Eighth Amendment. The District Court care-
fully applied the deferential standards of § 2254(d) to the state court decision on the Mills claim, and
found that it was an “unreasonable application of clearly established federal law, as determined by
the Supreme Court of the United States.” Accordingly, the District Court vacated the death sen-
tence. Abu-Jamal-3, App. 169.

C. Third Circuit: The Third Circuit unanimously affirmed the District Court’s grant of
sentencing relief on the Mills claim. See Abu-Jamal v. Horn, 520 F.3d 272 (3d Cir. 2008) (“Abu-
Jamal-47), App. 15-17, 66-83, 85 n.31. The Third Circuit found that the District Court had “thor-

oughly explored” the Mills claim in the District Court’s lengthy and comprehensive opinion, 4bu-



