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1

 Letters of consent by the parties to the filing of this brief1have been lodged with the Clerk of this Court. No counsel for anyparty authored this brief in whole or in part, and no person orentity, other than amicus, made any monetary contribution to itspreparation or submission.

INTEREST OF AMICUS CURIAE1The NAACP Legal Defense and EducationalFund, Inc. (LDF) is a non-profit corporation charteredby the Appellate Division of the New York SupremeCourt as a legal aid society, formed to assist AfricanAmericans in securing their rights through theprosecution of lawsuits.  The Legal Defense Fund’sfirst Director-Counsel was Thurgood Marshall.  LDFhas a long-standing concern with the influence ofracial discrimination on the criminal justice system ingeneral, and on jury selection in particular.  LDF hasrepresented defendants in numerous jury selectioncases before this Court including, inter alia, Swain v.Alabama, 380 U.S. 202 (1965), Alexander v. Louisiana405 U.S. 625 (1972) and Ham v. South Carolina, 409U.S. 524 (1973); pioneered the affirmative use of civilactions to end jury discrimination in, Carter v. JuryComm’n of Greene County, 396 U.S. 320 (1970), andTurner v. Fouche, 396 U.S. 346 (1970); and appearedas amicus curiae in Miller-El v. Dretke, 545 U.S. 231(2005), Johnson v. California, 545 U.S. 162 (2005),Miller-El v. Cockrell, 537 U.S.322 (2003), Batson v.Kentucky, 476 U.S. 79 (1986), Edmonson v. LeesvilleConcrete Co., 500 U.S. 614 (1991), and Georgia v.McCollum, 505 U.S. 42 (1992).  In addition to its jurydiscrimination work in this Court, LDF submitted anamicus brief and presented oral argument in the courtbelow in the instant matter. 



2Because of its long-standing commitment to theelimination of racial discrimination in the criminaljustice system and its experience litigating claims ofdiscrimination in the jury selection process, LDF hasan interest in Mr. Abu-Jamal’s petition, whichpresents important issues regarding the application ofBatson and its progeny, and believes its perspectivewould be helpful to this Court in evaluating the claimpresented in this case.  SUMMARY OF ARGUMENTSince 1986, this Court has consistentlyrecognized and reinforced the principle that courtsmust promptly examine and eradicate all foundedallegations of discrimination in the exercise ofperemptory challenges in order to ensure a fair trialfor the accused, to protect prospective jurors fromdiscrimination, and to protect the integrity of thecriminal justice system.  Specifically, in Batson v.Kentucky, 476 U.S. 79 (1986)  and its progeny, thisCourt has declared that a petitioner claimingdiscrimination in the exercise of peremptorychallenges should only be subject to a modest initialburden of proof, and that courts evaluating such aclaim should consider “all relevant circumstances”suggestive of discrimination. Id. at 96-97.  Byrigorously enforcing these two core dictates, this Courtseeks to ensure that no relevant evidence ofdiscrimination is ignored and that public confidence inthe integrity of the criminal justice system is assured.See id. at 86-87; 103.Amicus respectfully requests that this Courtgrant review of the decision below affirming the denialof Mumia Abu-Jamal’s Batson claim.  The  Court of



3Appeals declared that Mr. Abu-Jamal failed toestablish a prima facie case of discrimination underBatson because he did not offer evidence “comparingthe percentage of exercised challenges used againstblack potential jurors with the percentage of blackpotential jurors known to be in the venire.”  Abu-Jamal v. Horn, 520 F.3d 272, 290 (3d Cir. 2008).  Inreaching this conclusion, the panel majority renderedirrelevant substantial evidence strongly indicative ofdiscriminatory jury selection presented by Mr. Abu-Jamal.  Consequently, the lower court ruling – whichconflicts with decisions of the Courts of Appeals of theSecond, Ninth and Eleventh circuits – underminesBatson by elevating the burden of proof to be met bylitigants advancing Batson claims, and  ignoresnumerous indicators of discrimination, therebyinsulating credible allegations of racial discriminationin jury selection from constitutional scrutiny.    This Court should grant review and reaffirmBatson’s authority as a powerful tool for theeradication of racial discrimination in jury selection.    I. Experience Teaches, and this Court hasHeld, that a Light Initial Burden of Proofis Necessary to Assure that Jury Selectionis not Infected by Racial  Discriminationin the Exercise of Peremptory Challenges.This Court’s rulings appropriately recognizethat American juries operate to “safeguard[] a personaccused of crime against the arbitrary exercise ofpower by [a] prosecutor or judge.” Batson, 476 U.S. at



486 (citing Duncan v. Louisiana, 391 U.S. 145, 156(1968)).  Racial discrimination in jury selectiondiminishes the jury’s power to perform this criticalfunction by subjecting a criminal defendant to trialbefore a biased tribunal and “undermin[ing] publicconfidence in the fairness of our system of justice.”Batson, 476 U.S. at 86-87 (citations omitted);  see alsoMiller-El, 545 U.S. at 238(“When the government’schoice of jurors is tainted with racial bias, that ‘overtwrong . . . casts doubt over the obligation of theparties, the jury, and indeed the court to adhere to thelaw throughout the trial,’ . . .‘invites cynicismrespecting the jury’s neutrality,’ and underminespublic confidence in adjudication.”)(quoting Powers v.Ohio, 499 U.S. 400, 412 (1991)).  Discriminatory juryselection also unfairly exposes qualified citizens ofcolor to public exclusion and a “brand” of inferiority.Strauder v. West Virginia, 100 U.S. 303, 308 (1880)(explaining that exclusion from jury service “ispractically a brand upon [the potential juror], affixedby the law, an assertion of their inferiority, and astimulant to that race prejudice which is animpediment to securing to individuals of the race thatequal justice which the law aims to secure to allothers.”).  For each of these reasons, a prosecutor’sexercise of race-based peremptory challenges ispernicious, shameful and repugnant to the veryunderpinnings of the Constitution in general and theEqual Protection Clause in particular.  See Batson, 476U.S. at 102 (Marshall, J., concurring). In order to ensure that the criminal justicesystem is not corrupted by such discrimination, thisCourt in Batson declared that the use of peremptorychallenges to exclude prospective jurors from an



5

Under Swain, a petitioner alleging the discriminatory2exercise of peremptory challenges had to demonstrate that “theprosecutor in a county, in case after case, whatever thecircumstances, whatever the crime and whoever the defendant orthe victim may be, is responsible for the removal of Negroes whohave been selected  as qualified jurors by the jury commissionersand who have survived challenges for cause, with the result thatno Negroes ever serve on petit juries.”  Swain, 380 U.S. at 223.

individual case because of race is unconstitutional.Specifically, Batson lowered the “crippling,”Batson,476 U.S. at 92, and “unworkable,”  Miller-El, 545 U.S.at 239, threshold burden of proof that had beenimposed by this Court’s earlier decision in Swain,supra.   See also Georgia v. McCollum, 505 U.S. 42, 472(1992) (noting that Batson “discarded Swain’sevidentiary formulation.”).  This Court was compelledto act because petitioners claiming discriminationunder Swain were overwhelmingly unable to meet itsextremely high initial burden and, as a result, the“misuse of the peremptory challenge to exclude blackjurors” became “common and flagrant.” Batson, 476U.S. at 103 (Marshall, J., concurring).  In response, Batson declared “inadequa[te]” “anyburden of proof for racially discriminatory use ofperemptories that requires that ‘justice . . . sit supinelyby’ and be flouted in case after case before a remedy isavailable.” Id. at 102 (Marshall, J. concurring)(quoting Commonwealth v. Martin, 461 Pa. 289, 299,336 A.2d 290, 295 (1975) (Nix, J., dissenting)).  Itrejected the Swain formulation and directed courtsconfronted with claims of discrimination in theexercise of peremptory challenges to “undertake ‘asensitive inquiry into such circumstantial and direct



6evidence of intent as may be available,’” Id. at 93(quoting Arlington Heights v. Metropolitan HousingDevelopment Corp. 429 U.S. 252, 266 (1977)) andestablished the now familiar three-part test:[f]irst, a defendant must make a primafacie showing that a peremptorychallenge has been exercised on the basisof race.  Second, if that showing has beenmade, the prosecution must offer a race-neutral basis for striking the juror inquestion.  Third, in light of the parties’submissions, the...court  must determinewhether the defendant has shownpurposeful discrimination.Miller-El, 537 U.S. at 328-29 (citations omitted).  In recognition of the fact that Swain’sinsurmountable first step burden had the effect ofinsulating unlawful discrimination from constitutionalscrutiny, the Batson court declared that a petitionerseeking to establish a prima facie case ofdiscrimination need only show that he is a member of a cognizableracial group, [ ] and that the prosecutorhas exercised peremptory challenges toremove from the venire members of thedefendant’s race. [T]he defendant isentitled to rely on the fact, as to whichthere can be no dispute, that peremptorychallenges constitute a jury selectionpractice that permits “those todiscriminate who are of a mind todiscriminate.”  [T]he defendant must



7show that these facts and any otherrelevant circumstances raise an inferencethat the prosecutor used that practice toexclude the veniremen from the petit juryon account of their race.  Batson, 476 U.S. at 96 (quoting Avery v. Georgia, 345U.S. 559, 562 (1953) (internal citations omitted).   This Court also made clear that there was nospecific formula for establishing a prima facie case: [i]n deciding whether the defendant hasmade the requisite showing, the trialcourt should consider all relevantcircumstances.  For example, a ‘pattern’ ofstrikes against black jurors included inthe particular venire might give rise toan inference of discrimination.  Similarly,the prosecutor’s questions andstatements during voir dire examinationand in exercising his challenges maysupport or refute an inference ofdiscriminatory purpose.  These examplesare merely illustrative.Batson, at 96-97 (emphasis added).  To make absolutely certain that evidence ofdiscrimination was no longer ignored, the BatsonCourt repeatedly directed judges evaluating claims ofintentional discrimination in the exercise ofperemptory challenges to consider all “circumstantialand direct evidence of intent as may be available,’” Id.at 93 (quoting Arlington Heights, 429 U.S. at 266), andexplained that “any ... relevant circumstances [can]raise an inference that the prosecutor used that



8practice to exclude the veniremen from the petit juryon account of their race.”  Batson, 476 U.S. at  96. Seealso Johnson, 545 U.S. at 172 (“The Batson frameworkis designed to produce actual answers to suspicionsand inferences that discrimination may have infectedthe jury selection process.”); Abu-Jamal, 520 F.3d  at314 n.44 (Ambro, J., dissenting) (“were we tosummarize Batson in layperson’s terms, a defendantneeds to raise, based on whatever evidence exists, areasonable possibility that the prosecutor intended toexclude from the jury but one person because of race.”).Thus, in order to ensure that unlawfuldiscrimination in the exercise of peremptorychallenges is exposed and eliminated, “all of thecircumstances that bear upon the issue of racialanimosity must be consulted.” Snyder v. Louisiana,552 U.S. ___, 128 S.Ct. 1203, 1208 (2008).II. The Decision Below Inexplicably Departsfrom This Court’s Teachings and Conflictswith Rulings of Other Courts of AppealRespecting the Elements of a Prima FacieCase under Batson. This Court has repeatedly addressed thissubject and provided detailed guidance to lower courtsabout how Batson claims should be analyzed anddecided. See, e.g., Snyder, supra; Johnson, supra;Miller-El v. Dretke, supra; Miller-El v. Cockrell, supra.It is ironic, then, that in the ruling below, the panelmajority’s opinion retreats from this Court’s directiveto undertake a broad review of all circumstances whenassessing claims of discrimination in the exercise ofperemptory challenges and instead improperlyheightens the evidentiary burden on defendants



9

The Third Circuit explained that the “exclusion rate” is3“calculated by comparing the percentage of exercised challengesused against black potential jurors with the percentage of blackpotential jurors known to be in the venire.”  Abu-Jamal, 520 F.3dat 290.
The “strike rate is computed by comparing the number of4peremptory strikes the prosecutor used to remove black potentialjurors with the prosecutor’s total number of peremptory strikesexercised.”  Abu-Jamal, 520 F.3d at 290.

raising such claims.  This departure from controllingprecedent warrants plenary review by this Court, inorder to assure that Batson remains an effectivevehicle for uncovering and eradicating racialdiscrimination in the exercise of peremptorychallenges.In affirming the District Court’s conclusion thatMr. Abu-Jamal failed to establish  a prima facie caseof discrimination under Batson, the panel majorityfailed to conduct the constitutionally required broadreview of all relevant evidence of discrimination.Instead, the Court concluded that Mr. Abu-Jamal’spurported failure to  proffer “evidence from which todetermine the racial composition or total number ofthe entire venire – facts that would permit thecomputation of the exclusion rate  and would provide3important contextual markers to evaluate the strikerate”  was, in and of itself, fatal to his effort to set4forth a prima facie case of discrimination underBatson.  Abu-Jamal, 520 F.3d at 291-292.  The panelmajority conceded that “[t]here may be instanceswhere a prima facie case can be made withoutevidence of the strike rate and exclusion rate,” butoffered no insight into how a petitioner might do so



10

Mr. Abu-Jamal relied on the following evidence in5support of his claim of discrimination in the exercise ofperemptory challenges: the fact that he is an African Americanman charged with killing a white police officer; the fact that Mr.Abu-Jamal was a prominent African American communityactivist; the trial prosecutor’s pattern of peremptory strikesagainst prospective jurors of color; the trial prosecutor’s statementof discriminatory intent; and evidence of a culture ofdiscrimination, including that the Philadelphia District Attorney’sOffice trained its young prosecutors on how to exclude prospectivejurors of color, testimony by Mr. Abu-Jamal’s trial lawyer andother Philadelphia defense attorneys indicating that thePhiladelphia District Attorney’s Office routinely used itsperemptory strikes to exclude African American prospectivejurors, a study documenting significant exclusion of prospectivejurors of color in Philadelphia capital trials, and the fact that atthe time of his trial, state law authorized the use of race-basedperemptory challenges.  See Petition for Writ of Certiorari to theUnited States Court of Appeals for the Third Circuit at 24-30,Abu-Jamal v. Horn, No. 08-8483 (Dec. 19, 2008) (filed on behalfof Petitioner, Mumia Abu-Jamal).

and summarily declared that Mr. Abu-Jamal did notmeet this heightened and ambiguous standard.  Id. at292.  Indeed, the majority acknowledged only inpassing the non-statistical evidence of discriminatoryintent that was presented by Mr. Abu-Jamal.  Id. at291 n.17.   By focusing solely on the exclusion rate and5by giving Mr. Abu-Jamal’s abundant evidence ofdiscriminatory intent only “cursory consideration,” theCourt “misapplie[d] Batson, ... [by] fail[ing] to ‘considerall relevant circumstances’ of [the] case” and elevatingBatson’s Step One burden.  Abu-Jamal, 520 F.3d at319 (Ambro, J., dissenting). The Third Circuit’s declaration that exclusionrate evidence is a necessary component of Batson’sprima facie case requirement reveals a fatal



11misunderstanding of the history and purpose of theBatson Step One burden.  Batson recognized thatSwain’s flawed and singular focus on systemicstatistical evidence impeded the identification anderadication of discrimination in the exercise ofperemptory challenges and contributed to publicmistrust in the administration of justice. It thereforerequired courts to conduct a complete assessment ofevidence of discrimination in the exercise ofperemptory challenges and acknowledged that a singlestrike, accompanied by such evidence, can sustain theprima facie case threshold.  Batson, 476 U.S. at 99n.22.  The decision below directly contradicts Batsonand threatens to dramatically reduce the pool of caseseligible for judicial review from those that raise aninference of discrimination based on any and allrelevant circumstances to those that do so based on“exclusion rate” evidence.  By leaving those cases thatpresent credible and compelling non-statisticalevidence of discrimination beyond the reach of thecourts, the Third Circuit leaves serious questionsabout the fairness of the criminal justice systemunanswered.  In so doing, that court “‘invites cynicismrespecting the jury’s neutrality,’ and underminespublic confidence in adjudication.”  Miller-El, 545 U.S.at 238 (quoting Powers, 499 U.S. at 412). This elevation of statistical analysis above anyother evidence of discrimination not only conflicts withBatson’s goals, it also contradicts its express terms.Batson clearly indicates that a pattern of strikes andthe prosecutor’s questions and statements mayestablish a prima facie case of discrimination.  Batson,



12476 U.S. at 96-97.  The ruling below that “exclusionrate” evidence is an indispensable component of aprima facie case fails to give effect to this guidance.Additionally, Batson expressly suggested that afinding of intentional discrimination would be propereven if based on the exclusion of a single prospectivejuror.  Batson, 476 U.S. at 99 n.22. It is entirelyunclear how one discriminatory peremptory challengecould be exposed and corrected under the logic of thepanel majority in this case.It is for these reasons that several other Courtsof Appeals have rejected the suggestion that statisticalevidence such as “exclusion rate” is a necessarycomponent of a Batson prima facie case.  See Tankleffv. Senkowski, 135 F.3d 235, 249 (2d Cir. 1998); Turnerv. Marshall, 63 F.3d 807, 812 (9th Cir. 1995); UnitedStates v. Horsley, 864 F.2d 1543, 1546 (11th Cir. 1989)(per curiam).  This Court should grant review to resolve thisconflict among the Circuits and to insure the integrityof its consistent jurisprudence applying the bedrockruling in Batson. CONCLUSIONAmicus respectfully urges this Court to affirmBatson’s dictate that petitioners seeking to prove racialdiscrimination in the exercise of peremptorychallenges must face a modest threshold burden ofproof, and that courts considering such challengesmust consider “all relevant evidence” of discrimination.



13Respectfully submitted,
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